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• Leading Elder Law and Health Care Law Firm

• Ranked the #1 Elder Law Firm for 8 consecutive years

• Over 20 years in practice 

Honors and Awards:

• Best Law Firms 2021

• HIA Business Achievement Award

• Outstanding Corporation Award

• Those Who Make A Difference Award
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• New York’s Leading Elder Law & Health Care Facility Reimbursement and Recovery 

Law Firm.

• Represent over 200 Skilled Nursing Facilities throughout New York State.

• Creative solutions to obtain payment: Medicaid issues, Guardianships, PRUCOL 

matters, Collections cases and Litigation. 
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Ken Kern, Esq. 

Ken Kern is partner at Cona Elder Law.  Mr. Kern leads the 

firm’s Health Care Reimbursement and Recovery Department, 

concentrating his practice in health care facility representation, 

civil litigation, complex Medicaid eligibility matters, Fair 

Hearings, Article 78 proceedings, guardianships and resolution 

of all issues related to resident financial accounts and health care 

facilities’ bottom line.  Mr. Kern handles a wide range of 

complex matters affecting not only health care facilities but 

older adults and the disabled as well.

Honors and Awards:

• Leadership in Law 

• Super Lawyers Rising Star 

• Who’s Who in Healthcare Law 

• Top Attorney of North America 

• 40 Under 40 Rising Stars 

• Outstanding Pro Bono Attorney 
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Dana Walsh Sivak, Esq. 

Dana Walsh Sivak, Esq. is a senior associate attorney at Cona

Elder Law. Ms. Walsh Sivak concentrates her practice in health

care reimbursement and recovery, devoting her time to litigation,

guardianships, complex Medicaid eligibility issues, PRUCOL

matters, HMO/Private insurance coverage issues, contract review,

Article 78 proceedings, Fair Hearings and other matters related to

health care facility residents’ financial accounts. Ms. Walsh Sivak

also oversees the firm’s Cannabis Compliance practice group.

Honors and Awards:

• 40 Under Forty

• Ones to Watch: Law 

• CALI Award for Excellence

• St. Vincent DePaul Legal Program Award

• St. John’s University School of Law Gold Pro Bono Service 

Award
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The Agency’s Use of 

“Information Notices”
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Wiley has been a resident at Shady Pines Nursing Home for over 2

years.

Since his admission and subsequent approval for Institutional Medicaid

benefits, Wiley has failed to remit a single, solitary penny of his $5500

NAMI towards the cost of his care.

Eventually, the facility decides to take action vis a vis the retention of

counsel to secure the appointment of an Article 81 Property

Management Guardian. Thereafter, the local agency is provided with

proof of filing of the Guardianship action along with a request for a

budget revision (zero NAMI). In response thereto, the agency denies the

budget revision requests via a form that they contend is “informational

only” and therefore, cannot be appealed.

Fact Pattern
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Redacted Agency Notice
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“The MA-229 is a letter and not a notice therefore does not

have fair hearing rights.

The purpose of the MA-229 issued in 4/4/19 was to alert

the Appellant and representative that the material received

after the denial was still insufficient to make an eligibility

determination. The MA-229 serves as an informational

notice only.”

Excerpt From Agency’s Fair 

Hearing Evidence Summary
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If an Applicant/Recipient is alleged to be incapable of managing

his/her own finances and there is no one with the legal authority

to make decisions concerning the A/R’s income/resources, the

A/R’s income and resources, as appropriate, are considered

unavailable from the time a petition to appoint a Guardian is filed

until the Court appoints a guardian.

The A/R’s income and resources are considered unavailable

prospectively and for a retroactive period of three months.

Medicaid Reference Guide,

Page 502:
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Both the 5th and 14th Amendments to the U.S. Constitution

contain provisions prohibiting the “arbitrary deprivation of life,

liberty or property”…

The U.S. Supreme Court has interpreted these provisions

broadly:

1. Procedural due process in civil and criminal proceedings;

2. A prohibition against vague law; and

3. As a means to incorporate the Bill of Rights. 

But Even More Important…

INVOKE THE CONSTITUTION!
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But Don’t Wait: 

Call and Write to DOH

Timely Request a Fair Hearing

(No Matter What The Agency Says)
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The Death of Your 

Applicant Prior to Filing
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Pursuant to 18 NYCRR 360-2-2(d), the application form for

Medicaid may be completed and signed by anyone the applicant

designates to represent him/her in the application process and the

completed form must be returned to the social services district in

the county in which the applicant lives.
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Pursuant to 42 CFR 400.23, a Medicaid application may be

submitted by the applicant, through a representative, or “by

a person acting responsibly for the applicant” (i.e. An

interested party, or essentially any person or entity

concerned with the individual’s welfare).
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Article VI, Clause 2 of the United States Constitution states

that “This Constitution, and the laws of the United States

which shall be made in pursuance thereof; and all treaties

made, or which shall be made, under the authority of the

United States, shall be the supreme law of the land; and the

judges in every state shall be bound thereby, anything in the

Constitution or laws of any State to the contrary

withstanding”

----THE SUPREMACY CLAUSE!!!!!!!!
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A Federal Law that conflicts with a state law will

trump, or “preempt”, that state law.

GROUP v. GOOD, 555 U.S. 70 

(2008)/United States Supreme Court
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FAIR HEARING 5645384P:

The Agency denied an appellant’s Medicaid Application on the

grounds of failure to provide in information. Such denial was

overturned on the grounds that the appellant could not timely

comply with the Agency’s underlying request for information

since the appellant had passed away one week before the due

date for submitting such information and no one was authorized

to represent the appellant’s estate until after the due date.

The Death of Your Applicant

Subsequent to Filing
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FAIR HEARING 6345152H:

The Agency denied an appellant’s Medicaid application for failure

to provide. Such denial was overturned as the Administrative Law

Judge in that hearing found that the appellant established good

cause for failure to timely submit the requested information to the

Agency because “the Agency was advised of the appellant’s death

and of the need to establish legal authority to represent and obtain

documents prior to the issuance of the notice…that the appellant’s

representative acted within a reasonable tome to obtain authority

and thereafter to obtain and submit the requested documentation.”

The Death of Your Applicant

Subsequent to Filing
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Question: Is the 60 day statute of limitations tolled where the applicant has

died before the fair hearing has been requested? 

Answer: There is nothing in Social Services Law§22 or 18 

NYCRR§358 that would toll or pause the statute of limitations based 

upon the potential death of the applicant.

But…

Requesting a Fair Hearing When the 

Applicant Has Passed
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The New York State Office of Temporary and Disability Assistance

Memorandum (DSS-524E) states in part:

In the interest of fairness, this office has looked to the provisions of section

210 of the CPLR for some guidance concerning a reasonable extension to

Allow for the appointment of an estate representative.

WHILE§210(a) EXTENDS A ONE –YEAR TIME PERIOD FOR

CAUSES OF ACTION PRIOR TO A CLAIMANT’S DEATH,§210(c)

EXTENDS A THREE-YEAR PERIOD FOR CAUSES OF ACTION

ACCRUING AFTER THE POTENTIAL CLAIMANT’S DEATH.

Again, in the interest of fairness to all parties, we believe it is reasonable to

extend the time period for one year in either circumstance.
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The New York State Office of Temporary and Disability Assistance

Memorandum (DSS-524E) states in part:

Accordingly, where a person dies before the time in which to request a

hearing expires, or where the agency determination is made after the person’s

death, a hearing may be requested by that person’s estate representative 

within one year from the date of death, or 60 or 90 after the agency’s notice 

of determination (depending on the program involved), whichever date is

later.
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The Social Services District must determine an applicant’s eligibility for MA 

within 45 days of the date of the MA application.

Definition of application date: The date upon which a signed and dated

application is received by the local Social Services District. (SEND IN A

MANNER BY WHICH YOU CAN CONFIRM DELIVERY)

Exception 1: If an eligibility determination is dependent upon disability

status, the Social Services District is entitled to a processing time of 90 days.

If a decision is not reached within 90 days the applicant’s must be sent a

statement explaining the delay. (“PENDING”)

18NYCRR §360-2.4(a)(1)

WWW.CONAELDERLAW.COM



So what is your recourse when the agency fails to

process your application within the prescribed

deadlines?
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Section 358-2.2 of the New York Social Services 

regulations addresses “adequate notice”.  It lists the 

requirements for an “adequate notice”.  Pursuant to these 

regulations, an “adequate notice” must set forth “the 

specific laws and/or regulations upon which the action is 

based”.

When the social services district does present the notice of 

intent, the hearing officer must review the sufficiency of the 

notices to assess whether it complies with regulatory 

requirements and whether any deficiencies in the notice 

impinge on the appellant’s due process rights.

Procedural Defects
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A notice that cites the wrong regulation as justification of the intended action, while 

deficient, may not be void.  In every case involving a deficient notice, the hearing officer 

must ensure the deficiency does not result in harm to the appellant.

When a hearing involves a notice of intent, any defect in the notice tolls the statute of 

limitations.  When the statute of limitations is tolled, the underlying merits of the case 

must be addressed and unless it is determined that the defects in the notice are so serious 

that the notice is void.  This kind of determination must be made on a case by case basis as 

described above.

The content requirements for notices of intent set forth I Part 358 reflect concern for 

appellants’ due process rights.  

A notice that cites the wrong regulation as justification for the intended action or an 

unclear explanation, while deficient, may or may not be void.  In every case involving a 

deficient notice, the hearing officer must ensure that the deficiency does not result in harm 

to the appellant.

Procedural Defects
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Governed by 18 NYCRR §358-2.2 (“Adequate Notice”)

Examples: 

• Failure to cite regulations upon which the decision is 

based; 

• Failure to cite the correct regulations upon which the 

decision is based;

• Failure to include a complete copy of the notice;

• Failure to send the notice to all persons/entities entitled 

to a copy.

Procedural Defects
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• Notice rescinded and the original application date is 

preserved. 

• Statute of limitation in time to request a fair hearing is 

extended or tolled.

Ramifications of a Procedural Defect 

or Defective Notice
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The Purposeful Triggering of a 

Medicaid Penalty Period

UTILITY: To facilitate the voluntary discharge of an otherwise

ineligible resident while setting the stage for their

readmission with a secured payment source.



The Purposeful Triggering of a 

Medicaid Penalty Period

When is it appropriate to utilize this technique?

1. The applicant is admitted to your nursing facility and

requires a stay beyond that covered by Medicare and/or

comparable rehabilitative insurance coverage.

2. The applicant’s assets are at or below the Medicaid

resource allowance ($15,900 for 2021).

3. A safe discharge is available to the applicant.



The Purposeful Triggering of a 

Medicaid Penalty Period

THE RULE: Medicaid administrative directive (96 ADM-8)

provides that a penalty period imposed for a transfer of

assets runs continuously from the first date of the

penalty period regardless of whether the

applicant/recipient continues to receive nursing facility

services.



The Purposeful Triggering of a 

Medicaid Penalty Period

A penalty period imposed for a transfer of assets runs continuously

from the first date of the penalty period regardless of whether the

A/R continues to receive nursing facility services (except as noted

above when a penalty is apportioned between spouses). Thus, if an

A/R leaves a nursing facility, the penalty period nevertheless

continues until the end of the calculated period. 96 ADM-8



The Purposeful Triggering of a 

Medicaid Penalty Period

FACT PATTERN (1):

In November 2020, the resident creates an irrevocable trust and funds

same with assets valued at $70,000.00. In April 2021, the resident

requires admission to a skilled nursing facility for rehabilitative therapy.

Whether as a result of uncovered Medicare co-insurance charges or the

client remaining at the facility past the expiration of his coverage under

Medicare, there is a balance due to the facility in the amount of

$4,500.00.

The resident is otherwise eligible for institutional Medicaid benefits.

The resident is discharged to his home in the community in June 2021

and applies for institutional Medicaid coverage with a requested pick up

date of may 1, 2021 to cover the unpaid balance due.



The Purposeful Triggering of a 

Medicaid Penalty Period

RESULT: The local agency issues a determination that the

client is ineligible for institutional Medicaid benefits for 6.42

months (the assets transferred, $70,000.00, divided by

11,689.00 (the 2021 regional rate for Greene county).



The Purposeful Triggering of a 

Medicaid Penalty Period

FACT PATTERN (2):

In January 2016, the resident creates an irrevocable trust and funds same

with assets valued at $300,000.00. In June 2021, the resident requires

admission to a skilled nursing facility for rehabilitative therapy. The

client remains at the facility past the expiration of his Medicare

coverage and while a safe discharge is possible, does not want to leave

(yes this does actually happen). The resident is otherwise eligible for

institutional Medicaid benefits.

Does the “triggering” strategy work here?



Utilizing Medicaid Promissory 

Notes to Offset a Prior Transfer

• A transfer is made within the 5 year look back; and 

• The applicant has excess resources equal to 

approximately one half of the transferred sum or can 

obtain them; and

• The Medicaid pick up date has not already passed. 



MLTC Recoupment

Skilled nursing facilities have been experiencing increased 

issues securing reimbursement for care provided to covered 

members of Managed Long Term Care (MLTC) organizations

Why?

• Certain MLTC’s have been experiencing funding issues 

from the state;

• Some MLTC’s have been affected by staffing issues as 

well, leading to lag in communication and claims 

resolution; and

• Some are simply “kicking the can down the road” to put off 

paying as long as possible



MLTC Recoupment

This can be especially challenging for skilled nursing facilities –

because the facility’s contract with the MLTC typically includes 

language which precludes a skilled nursing facility from seeking 

payment directly from a resident covered by the MLTC, even if the 

MLTC will not pay!

We’ve also seen recoupment by the MLTC for previously paid claims 

(“takebacks”) – which can be extremely challenging to resolve, 

especially where the Medicaid program refuses to accept responsibility 

for payment of the outstanding claims. This usually requires a 

Complaint to New York State – but the state has been slow to respond 

(if at all) to complaints made over the past several months. (The 

efficacy of this method remains to be seen, as we are still working 

through these issues with New York State… STAY TUNED!)



Resolution of MLTC 

Payment Disputes

What is the facility’s recourse when the MLTC will not pay?

• The operating contract will direct how a dispute may be resolved, 

but ordinarily the parties will be contractually bound to resolve any 

dispute through arbitration.

• If the operating contract does not contain an arbitration clause, the 

facility can commence a lawsuit against the MLTC

• The facility can submit a complaint to New York State (they are 

automatically included as a notified party in the event of an 

arbitration filing)

• The most productive path is sometimes negotiation with the 

MLTC and/or their counsel!!!

• Creative solutions prospectively can include agreeing that the 

MLTC will disenroll current members – and allow them to be 

covered under Medicaid fee-for-service – to allow claims payments 

to “catch up” on existing/prior claims, without having an ongoing 

shortfall in payment



Some Examples of MLTC 

Recoupment Resolutions

• A major MLTC became financially distressed and could not pay their 

claims – resulting in astronomical outstanding claims payments due to 

numerous skilled nursing facilities our firm represents.

• Through serving arbitration demands on behalf of multiple skilled 

nursing facility clients, and then negotiating with the MLTC directly, we 

were able to obtain invaluable knowledge regarding the MLTC’s 

process of obtaining assistance through New York State to obtain 

sufficient funding to pay back all of the outstanding payments due, in 

full, through a payment plan, after which the organization intended to 

cease operations as an MLTC.

• Our firm worked closely with the MLTC to ensure that our facility 

clients received every dime to which they were entitled, and were the 

first facilities to secure payments from the MLTC once the payment plan 

was established.

CASE STUDY: MLTC in Dire Straits, Shutting Down Operations



Some Examples of MLCT 

Recoupment Resolutions

• Another financially distressed MLTC ran into a situation where, “due to lack of 

funding from New York State” the MLTC was unable to keep up on its payments to 

skilled nursing facilities – resulting in arrears of more than 2 years of payments due 

to the facility. After serving arbitration demands, we worked with counsel for the 

MLTC to negotiate a payment plan (a significant lump sum down payment, 

followed by significant monthly payments until all outstanding claims were paid up) 

and enter into a Stipulation of Settlement.

• During the pandemic, the MLTC suffered staffing issues and, allegedly due to a 

staffing oversight/communications error, payments were temporarily 

interrupted. There was also a discrepancy in how much was actually owed to the 

facility. Through further negotiations with counsel for the MLTC, we secured a 

lump sum down payment toward the arrears owed under the Stipulation of 

Settlement, with a final payment to be paid a month later bringing the payments 

covered under the Stipulation of Settlement current and up to date (helping the 

facility and the MLTC work through the discrepancy in the amount owed, due to a 

sizeable NAMI-offset, and help the parties reach an agreement on these figures).

CASE STUDY: Financially Distressed MLTC 

Cannot Pay Past Due Claims, Agrees to Payment Plan



PRUCOL

Permanently Residing in the U.S. 

Under the Color of Law



PRUCOL

The government is aware of the individual’s unlawful 

presence in U.S., but has failed to take action to deport 

him/her. 

New York State residents who are not U.S. citizens/ 

lawful permanent residents can qualify for institutional 

Medicaid benefits if they qualify as PRUCOL or 

PRUCOL-pending.

PRUCOL is not a recognized legal immigration 

category (i.e. not a pathway to citizenship). PRUCOL is 

a public benefits eligibility category only.



Establishing PRUCOL Status

2 Methods of 
Establishing 

PRUCOL Status 

Submission of a 
Formal Immigration 

Application to 
USCIS

Submission of a 
Written Request for 
Permission to Stay 

in US to ICE



Citizenship and Immigration Status-

Special Rules During COVID-19

Public Health Emergency

If citizenship is not verified through the data match with

the social security administration or immigration/

identity status documentation is necessary to complete a

determination of eligibility, coverage should be

authorized, if the individual is otherwise eligible.

The individual should be granted a 90-day reasonable

opportunity to provide such documents; if this

emergency period has not ended and supporting

documents have not been received at the end of the

reasonable opportunity period, coverage should be

extended for a second 90-day period.



Practical Ramifications of COVID-19 

in SNF’s for PRUCOL Residents

Medicaid will not be discontinued for any institutional Medicaid

recipients throughout the duration of the COVID-19 crisis, per New

York State (also additional 90 days + 90 days per GIS 20 MA/04)

This means that even if a resident loses his or her PRUCOL or

PRUCOL-pending status during the course of the pandemic, he or she

should (theoretically!) NOT lose institutional Medicaid coverage

This makes it much easier to secure an initial approval through a

PRUCOL application filing, and to cope with an unexpected (or

expected) denial of a pending immigration application that would

typically result in discontinuance of Medicaid coverage



Challenges Facing PRUCOL Applicants 

During COVID-19

Residents with pending PRUCOL applications living in SNF’s may be 

unable to complete requirements of their immigration application in 

accordance with USCIS’ deadlines

Examples:

• Attendance at biometrics appointments

• Attendance at interviews

• Inability to travel to obtain photo ID

• Collection of documents needed for Evidence Requests

• Police clearance letters 

• Widespread delays and closures at municipal agencies and offices 

throughout the US and in residents’ home countries affected by 

COVID-19 

• No (or limited) visitation at facility further impacts our ability to 

use creative solutions to overcome challenges in applications



PRUCOL in a Post-COVID World: 

Looking to the Future

What will happen when the COVID-19 emergency resolves?  

• Backlog in immigration cases – possible delays in processing new 

applications (advantageous to some!)

• Will USCIS/DHS be lenient in immigration applications?  Too 

soon to tell…

• Possible changes in the way applications are handled (due to desire 

to limit in-person interactions)

• Will DSS/HRA immediately review PRUCOL cases and terminate 

coverage upon conclusion of the COVID-19 stay?

• Change in political climate – will the immigration issues be 

resolved with lawmaking at the federal level??  Stay tuned!



Novel Immigration/PRUCOL 

Arguments at Fair Hearing 

The Supremacy Clause of the U.S. Constitution may also be invoked to 

address PRUCOL/immigration issues at Fair Hearing, challenging an 

Agency’s determination that a resident failed to prove their citizenship:

Pursuant to 08 OHIP/INF-1:

• “The Centers for Medicare and Medicaid Services clarified that 

applicant/recipients who are entitled to or enrolled in any part of 

Medicare or are receiving Supplemental Social Security Income or 

Social Security Disability benefits are exempt from documenting both 

citizenship and identity.  These individuals have already established 

their citizenship and identity to the Social Security Administration.”

• “Pursuant to Article VI, clause 2 of the U.S. Constitution (i.e. The 

Supremacy Clause), the federal law cited above supersedes the state 

law and governs the dually funded Medical Assistance Program 

applied for by the Appellant when a conflict of law arises.”

See, 08 OHIP/INF-1; see also, Article VI, clause 2 of the U.S. Constitution



Proving Citizenship/Identity is 

a “One-Time Requirement”

Pursuant to 08 OHIP/INF-1 (continued):

• “Medical Assistance applicants or recipients who are entitled to or 

enrolled in any part of Medicare or are receiving Supplemental 

Security Income or Social Security Disability are exempt from 

documenting citizenship or identity.”  

• “Documentation of citizenship and identity is a one-time 

requirement for Medical Assistance and should only require re-

documentation if later information calls into question an individual’s 

citizenship or identity.  Applicants and recipients who cannot provide 

satisfactory documentation of citizenship but are making a good faith 

effort to obtain the documentation cannot have their application 

denied or benefits discontinued.”

08 OHIP/INF-1



Fair Hearing Challenges to 

PRUCOL Case Determinations 

Decision After Fair Hearing, Fair Hearing No.: 8001419P (Dutchess

County, decided October 28, 2021)

• The applicant was incapacitated, and did not have personal 

documentation providing her citizenship.  She was known to have 

been born outside of the U.S., but was married to a U.S. veteran, 

and was a recipient of Social Security income and Medicare 

benefits.

• Our firm continued making efforts to obtain documentation 

showing the applicant’s lawful immigration status, eventually 

securing a copy of the applicant’s original Immigrant Visa and 

Alien Registration, dated in 1971, and submitted this to DSS (it 

had been requested prior to the Notice being issued, and received 

after the Medicaid application was denied for failure to prove 

citizenship).



Fair Hearing Challenges to 

PRUCOL Case Determinations 

Decision After Fair Hearing (continued)

• Even though our office provided a copy of the I-151 Visa 

documentation to DSS, the agency insisted on proceeding with a 

Fair Hearing anyway.

• At Fair Hearing, our office argued: 

(i) that the I-151 immigration documentation, even if it was 

expired, still conveyed lawful permanent resident status, as the “status” 

does not expire, even if the document itself does expire (see, GIS 02 

MA/027); and

(ii) that the Supremacy Clause of the U.S. Constitution 

superseded New York State law which required the applicant to 

document citizenship/identity (citing the “one-time requirement” federal 

rule).

OUTCOME – Decision reversed, 

full retroactive approval secured!!!
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